Introduction
In January 1908, James Minahan arrived in Australia after 26 years in China. Born in Melbourne in 1876, Minahan had been taken to China at the age of five by his father, Cheong Ming, a goldfields storekeeper. Growing up in his ancestral village in rural Kwangtung, Minahan came to remember little of the land of his birth or of his IrishAustralian mother, Winifred Minahan. Despite this, Australia was apparently always part of his father's plans for his future. Cheong Ming had kept a half share in his store at Indigo in north-eastern Victoria and planned that his son should eventually return there. However, as Minahan found out, in the new Australian nation such a right of return was not guaranteed if you were 'Chinese'. No longer able to speak the English of his Victorian childhood, Minahan was made to sit the Dictation Test, which he failed. Legal proceedings began, and after Minahan avoided deportation as a prohibited immigrant under the Immigration Restriction Act, his case proceeded to the High Court on appeal by the Commonwealth. In October 1908, the High Court found in Minahan's favour -by law, Australia was his home and he was free to remain.
The Minahan case garnered relatively little public attention in 1908, save for a handful of newspaper reports at pivotal moments during its progress through the courts.
1 Yet the High Court decision in Potter v. Minahan has long been recognised for its significance in the history of Australian migration and citizenship law. It formed an important point of comparison for similar 'White Australia' cases in the early decades of the twentieth century, most notably the Donohoe v. Wong Sau case in 1925, and a century later it continues to be cited in High Court judgements.
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Potter v. Minahan has also been of interest to early commentators on Australian immigration law, to historians of the White Australia Policy and to contemporary legal scholars, who have focused particularly on its relevance to discussions of constitutional powers over immigration and citizenship. 3 In this article I approach Potter v. Minahan from a different perspective. Using official Department of External Affairs and High Court records, I trace the progress of the administrative and legal case as a whole over the course of 1908, from James Minahan's arrival from Hong Kong on 23 January to the High Court's decision on 8 October. In doing so, I highlight the intricacies of the case as it moved between states and jurisdictions, and tease out the complex actions and interactions of Minahan, his supporters in the Chinese Australian community, government officials and the legal fraternity. 4 I thereby offer a more personal, as well as processual, history of law and belonging in White Australia, one that foregrounds the unfolding of decisions and their implications, in real time as it were, for the historical subjects involved. The Minahan case was one of nine immigration cases involving Chinese litigants heard in Australian appeal courts in the decade after the Immigration Restriction Act came into force, yet none of these has yet been the focus of detailed historical study. 5 Legal historian Mark Finnane has argued that such early Chinese-initiated cases deserve greater scrutiny because of their contribution to Australian law, illumination of the political dimensions of litigation, and potential to illustrate the strength of Chinese Australian community networks. 6 In tracing the complexities of the Minahan case, I therefore aim to contribute to the small body of historical scholarship on Chinese litigation in Australia, particularly regarding the ways in which, in Finnane's words, 'Chinese immigrants and settlers were assertive in going to law to prosecute their own interests and defend their rights'. 7 The law was one way in which Chinese Australians could challenge racialised policies of exclusion in colonial and postFederation Australia.
In tracing the progress of the Potter v. Minahan case, I further place it within the context of Minahan's own life in Australia and China to reveal something of the subjective experience of immigration law and policy, as well as the biases in its operation. Minahan's personal and familial circumstances carried substantial weight throughout the case; his parentage, legitimacy, upbringing and education all mattered because they factored into assessments of whether he was 'alien' or whether he could be counted as a member of the Australian community. 8 As newspaper headlines from early 1908 put it, was James Minahan 'Citizen or alien?', 'Alien or native?', 'English or Chinese?', 'Australian or Asiatic'?
9 Minahan was not the only Chinese Australian to have a transnational childhood divided between Australia and China; many fathers like Cheong Ming wished for their Australian-born children, particularly sons, to be educated in Chinese language and customs and to retain a sense of their Chinese identity. 10 The comings and goings of these children and families, and their mixed identities as Chinese and Australian, perplexed those policing the physical and cultural borders of White Australia. Work by Gwenda Tavan and others has shown how detailed exploration of immigration cases of the White Australia era offers the opportunity to consider the individuals and families at their centre, challenging 'the emphasis on "top-down" historical perspectives that have privileged the official public story of the family over their subjective views and experiences'.
11 Through such an approach, I would argue, we are also better placed to understand the uncertain pathways of non-Europeans, including Chinese Australians, within and without the boundaries of White Australia.
Between Victoria and Sunwui
James Francis Kitchen Minahan was born in Melbourne on 4 October 1876, the son of Cheong Ming and Winifred Minahan. Cheong Ming (陳象明) was from Shek Quey Lee (石渠里), a small village in Sunwui (新會) county in the southern Chinese province of Kwungtung (廣東). Cheong Ming had arrived in Victoria in the late 1850s or early 1860s, and a decade later was running a store at Indigo on the ChilternRutherglen goldfields in the north-east of the colony. There he lived with Melbourne native, Winifred Minahan, the eldest daughter of migrant Irish parents, born at Emerald Hill in February 1858.
12 Winifred was much younger than Cheong Ming; she was only 17 when James was born in 1876, while Cheong Ming was in his forties. The couple were not married and their son's birth was registered under Winifred's surname only, with no details recorded of Cheong Ming as his father.
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James Minahan spent the first five years of his life with his parents at Indigo, in the Chinese goldmining village of Mount Pleasant on the Indigo Lead north of Chiltern.
14 In June 1881, he was joined by a baby sister, Winifred Leina Chong Meng. 15 Tragically, baby Winifred died at the age of three months and within a year the family had separated. 16 Suffering from a bad leg, Cheong Ming returned to China, taking young James with him, while Winifred remained in Victoria. 17 Before leaving Indigo in the middle months of 1882, Cheong Ming put his business in the care of Chin Shing, who had worked for him for six years, and gave him a half share in the Indigo store. Over the years that followed, father and son maintained contact with Chin Shing, but Winifred disappeared completely from James's life. After he left Melbourne, he never saw his mother again.
From Melbourne, father and son travelled to Cheong Ming's home village, Shek Quey Lee, via Hong Kong and the river port town of Kongmoon (江門). Shek Quey Lee was home to families of the surname Chan (陳), and many men from this and 11 Gwenda Tavan, '"Poor Little Nancy": The Nancy Prasad nearby villages had gone to Victoria over the preceding decades, returning home to visit when their circumstances allowed. 18 In Shek Quey Lee, Cheong Ming became a schoolmaster and young James began his education in Chinese. James became known by his Chinese name, Ying Coon (英群), and in time forgot the English he had spoken as a boy in Indigo. After more than a decade in the village, in the mid-1890s Cheong Ming died. James was then in his late teens. He later recalled that his father had not planned for their stay in China to be a long one: 'He said he would stay a little time in China, and then go back to Australia', but ill health had prevented him from doing so.
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According to James Minahan, before his death Cheong Ming had talked to his son about Australia and their business interests there, and had shown him his birth certificate, which was kept in a box in their home. 20 Cheong Ming encouraged his son to study hard and gain a degree, saying that he could then return to Australia and make good money teaching the sons of fellow Chinese. After they had returned to China, Chin Shing had sent them regular remittances from the business at Indigo and these were enough to support James after his father's death, enabling him to continue with his studies. At the age of 23 he attended the gruelling Imperial examinations, but failed this and two subsequent attempts. After his third failure, and the abolition of the Imperial examination system after 1905, he decided to return to Australia.
In late 1907, James wrote to Chin Shing asking him to send money for his passage. Chin Shing sent him £21 via Sun Nam Hie & Co. (新南泰) in Little Bourke Street, Melbourne. They then sent the money to the firm of Quong Hing Yeong in Hong Kong, who assisted James with preparations for his trip. The SS Taiyuan was due to sail from Hong Kong for Sydney on 1 January 1908, and so James left Shek Quey Lee, his home for 26 years, on the first stage of his journey to Melbourne, the city of his birth. 21 At Quong Hing Yeong he paid HK$210 to book his passage on the Taiyuan and presented his birth certificate as proof of his right to land in Australia. Shipping companies were liable for penalties under the Immigration Restriction Act if they knowingly carried 'prohibited immigrants' to Australia, and hence required proof when tickets were purchased. 22 In such circumstances it was common for Australian-born Chinese to use their birth certificates to demonstrate their right of entry and domicile in Australia as native-born British subjects, a practice that carried over from the earlier colonial period.
23 British subject-status was granted to every child born on Australian soil (jus soli, or birthright citizenship), regardless of their parents' race or nationality. 
An unexpected welcome
James Minahan was one of 39 Chinese passengers who arrived in Sydney on the Taiyuan on 23 January 1908, but his name, as such, did not appear on the passenger manifest. Instead, he was listed as James Kitchen, aged 31, storekeeper. His race was given as 'Chinese' and, under the column for nationality, it was noted that he had a birth certificate, no. 23003. Sydney Customs Inspector J.T.T. Donohoe was on the wharf to meet the Taiyuan and, after inspecting the passengers' papers, decided to give Minahan the Dictation Test. This was the passage he read:
A large part of the cheapening of steel has been brought about by this one device for using cheap inferior fuels. In the iron trade it was discovered many years ago that it paid to produce more of this particular gas than could be used in the purely metallurgical operations. 24 Minahan was unable to complete the test, but as his ultimate destination was Melbourne, not Sydney, he was allowed to continue on with five fellow Chinese passengers. They were handprinted and trans-shipped to the SS Wollowra, and sailed for Melbourne on 24 January. Donohoe forwarded their handprints and documents, including the birth certificate, to assist Melbourne Customs with the men's identification. After the Wollowra arrived on 26 January, the six men were briefly seen by Customs Officer Hugh Mercer. However, as it was a Sunday and Mercer had no Chinese interpreter with him, he decided to return the following day to formally examine them. Mercer returned on Monday and, with the help of government translator Harry Hoyling, interviewed Minahan in the ship's saloon. Mercer also spoke to 'a reputable Chinaman', tobacco dealer Chan Num, who had known Minahan as a boy and had come to meet him at the wharf. Ching Kay of Sun Nam Hie in Little Bourke Street, another Shek Quey Lee native, also met the boat.
To execute his duties under the Immigration Restriction Act, Mercer needed to establish whether the birth certificate Minahan presented was really his own. He later noted that there was no indication on the certificate that it belonged to someone who was 'Chinese'. It was in the name 'James Francis Kitchen', and listed only the baby's mother, 'Winifred Minahan'. Alert to the possibilities of fraud, Mercer suspected that the certificate did not legitimately belong to this man, who seemed Chinese in appearance and manner and who understood not a word of English. After interviewing Minahan, Mercer was not convinced and so applied the Dictation Test. Through the interpreter, Harry Hoyling, Mercer told Minahan that he was going to read a passage of not less than 50 words in English and that he was required to write them in English. He gave Minahan a pencil and paper and read a passage once slowly. It was the same passage Donohoe had read in Sydney. When asked, Minahan said that he could not write out the passage. Mercer informed him that he was a prohibited immigrant and that he could not land in Australia. Consequently, Minahan was to be transferred back to the Taiyuan in Sydney and then returned to Hong Kong. He was not at this point formally charged under the Immigration Restriction Act. The next day, Minahan left Melbourne for Sydney on the Wollowra, and Melbourne Customs informed their Sydney colleagues of his rejection under the Immigration Restriction Act. When he arrived in Sydney, Minahan was escorted by Inspector Donohoe back to the Taiyuan, which was due to sail for Hong Kong at the end of the following week. On 6 February, however, two days before the scheduled departure, the Taiyuan's master, Captain Lancelot Dawson, was asked to show cause why a writ of habeas corpus should not be issued against him for holding Minahan on board. Habeas corpus -asking a court to decide on the lawfulness of a person's detention -was a tactic long used by Chinese Australians to secure the release of those held on board ship who were facing deportation as prohibited immigrants. 25 Only seven months earlier, for example, it had been used successfully in the case of a youth named Willie Lee Hook, whose situation was very similar to that of James Minahan. 29 Croft was a sensible choice of solicitor, as he already had experience in representing Chinese Australians in their legal struggles against the Commonwealth and continued to do so in the years that followed. 30 The financial and logistical support of his uncles and others in the Chinese community was critical to Minahan's ability to challenge the charge against him, as he did not have the necessary language skills or cultural capital to navigate the system alone.
After the arrest in Sydney, Croft requested that Minahan's case be transferred to Melbourne, where his client had greater resources and contacts. By an agreement reached with the Crown Solicitor, the Sydney charges against Minahan were to be dropped and he would be arrested again on his arrival in Melbourne. Minahan was released from Darlinghurst Gaol on 11 February and left that night on the express train for Melbourne, where he was duly arrested by Constable Lionel Potter of the Victorian Police. The new charge against Minahan was: Minahan was taken to the watch house and the following day his matter was heard at the City Court. Croft asked for an adjournment so he could call witnesses. He was allowed two weeks and a new hearing date was set for 28 February. Minahan was allowed out on bail of £100, and after his release he went to stay at Sun Nam Hie in Little Bourke Street, which was owned by his uncles, Ah Doe and Ah Yuey.
The right to return?
The parties reassembled on 28 February, when the matter was heard in the Court of Petty Sessions before Police Magistrate Charles Creswell. The Crown Solicitor had advised Atlee Hunt that 'good Counsel' should be nominated to prosecute the Commonwealth's case, and the man they chose, H.W. Bryant, was a prominent Melbourne barrister, later a King's Counsel, who was known to be 'a brilliant advocate and skillful cross-examiner'; he was also Edmund Barton's nephew. proceedings were taken down by a clerk from the Crown Solicitor's office, John Gardner Davies, and his notes provide the remaining record of the evidence given at this lower court hearing, including evidence given by Minahan and other witnesses.
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The Commonwealth's case was that Minahan was a prohibited immigrant within the meaning of the Immigration Restriction Act. To their minds, Minahan had provided no satisfactory evidence of his identity and so, having failed the Dictation Test, he was a prohibited immigrant. In response, Minahan's lawyers argued that he was a 'native of Victoria' and that his domicile, which had not permanently changed during his time in China, remained in Victoria. He could not therefore be a
35 White mothers could be instrumental in securing the re-admission of children on their return from an extended stay in China, providing a concrete tie to their European heritage, Australian birth and British nationality.
co-owner of Sun Nam Hie). This collective testimony provided the link between the baby named in the birth certificate and the grown man who stood before the court. The men's enduring personal and familial connections with Cheong Ming and James Minahan, over the course of three decades and in two countries, were the best evidence Minahan had of his Australian birth.
Minahan's own testimony began on 28 February 1908. It was not complete when court rose for the day, and various adjournments meant that it was a full month until he was able to continue. The case resumed in court on 31 March, at which time Minahan faced further questions from his own counsel and then a cross-examination from Bryant. Minahan spoke in Chinese, presumably in the Sunwui variant of See Yup Cantonese spoken in Shek Quey Lee, and Hoyling translated his testimony. 39 Hoyling's background was not dissimilar from Minahan's, being born in Victoria in 1878 to a white Australian mother and a Chinese father and spending eight years in China from the age of 13. 40 Hoyling's Chinese home was in the See Yup county of Toishan, where they spoke a similar dialect to Sunwui. 41 Central to the case was Minahan's place of birth, and Bryant asked him about the Victorian birth certificate he had presented as his own in Sydney. Minahan told the magistrate that although he had kept the certificate safely for many years, he was unable to read what it said. He did, however, read to the court the words in Chinese written on the back, which in translation were: 'James Francis Kitchen, Ying Coon, original is lost, (Chinese date), 31'. Hoyling translated the text when he appeared for the prosecution, and his version read: 'English name, James Francis Kitchen. Also Chinese date. This is a duplicate copy, the original has been lost'. Minahan told the court that his father had kept the certificate at home and had shown it to him when he was about 15 or 16, at which time Cheong Ming had written the words on the back. The certificate had been issued and certified in Melbourne on 10 July 1882, a date that tallied with the departure of young James and his father from Victoria, but the prosecution's questioning showed they believed it had been acquired for the purpose of effecting fraudulent entry to Australia. From the 1880s, when anti-Chinese immigration laws were reintroduced in Victoria and New South Wales, officials had grown increasingly suspicious of Chinese using birth and naturalisation certificates as proof of Australian domicile and right of re-entry, believing there to be a widespread trade in these identity documents among the Chinese in Australia, Hong Kong and the emigrant districts in south China. 42 The rest of Minahan's evidence centred on the fact that he, and his father before him, had planned to return to Australia. Minahan firmly believed that his original 39 On Chinese interpreters in the Victorian courts, see Nadia Rhook, '"The Chief Chinese Interpreter" Charles Hodges: Mapping the Aurality of Race and Governance in Colonial Melbourne', Postcolonial Studies 18, no. 1 (2015): 1-18. 40 Jon Kehrer, 'Honourable Ancestors: My Search for the Chinese Connection' The Ancestral Searcher 27, no. 4 (December 2004), 328-33. 41 On Sunwui dialect and its relationships to Toishan dialect, see James Dyer Ball, 'The San-W u ı (新會) Dialect', China Review 18, no. 3 (November-December 1889): 178-95. 42 Bagnall, 'Anglo-Chinese and the Politics of Overseas Travel', 211-12. Colonial anti-Chinese immigration laws included exemptions for returning residents; some resident Chinese were granted special certificates or letters of exemption, but many relied on naturalisation and birth certificates to facilitate re-entry. Following the introduction of the Immigration Restriction Act, resident Chinese usually travelled using Certificates of Domicile (to 1905) or Certificates Exempting from the Dictation Test, but naturalisation and birth certificates could still be used as evidence of Australian domicile.
home was in Victoria, even though he could remember little of it. He had only a 'faint recollection' of his mother, 'an English woman' who was 'not very stout', but he did remember her seeing them off at the wharf. Of his new life in Sunwui, he recalled that 'people about called me the little foreign devil boy', including his schoolmates, and that he cried when his father shaved his head according to local custom. Minahan further described his education in the village, his attempts at the Imperial examinations, his father's illness and death, and his ongoing interaction and correspondence with men he knew in Victoria.
With the end of Minahan's testimony, the case for the defence was finished and proceedings drew to a close. Police Magistrate Creswell reserved his judgement until the following Thursday, 2 April, at which time he found that it had been proved that Minahan's domicile had not changed from Victoria, that he was not an immigrant and therefore not subject to the Immigration Restriction Act. Creswell was convinced by the evidence presented by the defence as to Minahan's identity, his early life in Australia and his intention to return to Australia at some future time, concluding: 'In leaving Victoria for China the father in the first instance and afterwards his son, the defendant, did not intend to permanently change the domicile of defendant from Victoria to China'. 43 The case was dismissed, with costs of £10 10s to go to the defendant.
As the case had progressed, the Crown Solicitor, Charles Powers, kept Robert Garran, Secretary of the Attorney-General's Department, and Atlee Hunt, Secretary of the Department of External Affairs, abreast of developments. He forwarded them both a copy of the Police Magistrate's judgement and asked for instructions on whether it was intended to appeal 'on the question of law as to whether in the circumstances he is an immigrant within the meaning of the Immigration Restriction Act'. 44 Hunt went to Garran for advice, and Garran, with the approval of AttorneyGeneral Littleton Groom, recommended that the Commonwealth should proceed with an appeal. Hunt told the Crown Solicitor on 10 April that 'the Prime Minister directs that the decision be appealed from'. 45 The Commonwealth wanted a clear ruling from the High Court about who, by law, could and could not be considered an 'immigrant'.
Potter v. Minahan
A number of earlier cases had begun to clarify the meaning of terms used in the Immigration Restriction Act, including the seemingly fundamental one of who could be considered an 'immigrant'. The government was reliant on the courts to provide such clarification because the Constitution did not include the concept of 'Australian citizen'; until the passing of the Australian Citizenship Act in 1948, residents of Australia were either British subjects or aliens. As Kim Rubenstein has noted, one reason for the absence of a definition of Australian citizenship in the Constitution was the desire of its drafters to exclude non-whites; it was simpler to leave the concept of Australian citizenship vague and undefined than deal with the question of Chinese and Indians, in particular, who had come from other British colonies and held British nationality. 46 In 1905, the High Court had ruled that an immigrant was simply someone who entered the Commonwealth, whether they were planning to stay a short or long time. 47 However, a year later, the High Court upheld a decision from the Supreme Court of Victoria that Ah Sheung, a naturalised British subject who had left his home in Victoria for a temporary visit overseas, did not fall under the terms of the Act when he entered the Commonwealth. 48 In that case, Chief Justice of the High Court Samuel Griffith noted that:
We think there is much force in the view … although not argued before us, that the term 'immigration' does not extend to the case of Australians -to use for the moment a neutral word -who are merely absent from Australia on a visit animo revertendi [with the intention of returning]. 49 Concurrent with the Ah Sheung case, Prime Minister Alfred Deakin had asked for advice from the Attorney-General on the question of whether being born in Australia prevented someone, on returning to Australia after a lengthy absence, from being considered an 'immigrant' within the meaning of the Immigration Restriction Act. The request cited the fact that there were at that time a number of cases before the Department of External Affairs of Australian-born Chinese returning from overseas claiming that 'by reason of their having been born here, they are entitled to exemption'. 50 The Attorney-General, Littleton Groom, offered the opinion that an Australian birth was not conclusive one way or the other (there being no explicit constitutional right of entry to Australia if you were an Australian-born British subject), and Groom argued that the facts in each individual case would need to be reviewed. 51 Minahan's case was, therefore, one of dozens of cases over the following decades in which the differing personal and familial circumstances of Chinese and part-Chinese Australians were central to how they were treated in the operation of the law.
With the definition of 'immigration' still uncertain in 1908, the Minahan case provided the High Court with an opportunity to provide further clarity. Justice Isaac Isaacs heard the Commonwealth's application for review of the Police Magistrate's decision on 28 April and permitted the appeal to proceed. The Commonwealth's appeal was on the grounds that Minahan was prima facie an immigrant, and furthermore a prohibited immigrant, within the meaning of the Immigration Restriction Act; that the findings of fact by the Police Magistrate were against the weight of evidence; and that there was no evidence that Cheong Ming (spelled 'Teung Ming' in the court papers) or James Minahan were domiciled in Australia.
Charles Power, the Crown Solicitor, noted in a letter to Atlee Hunt that the 'principal reason for [the High Court] granting the Order appeared to be that the question had been before the Court in Ah Sheung's case and left undecided'. 52 Two of the justices of the High Court who would hear the Minahan case, Edmund Barton and Richard O'Connor, had been members of the Australian Parliament that passed the original version of the Immigration Restriction Act in 1901, and all five justices had been involved in the drafting of the Constitution through the 1890s federal conventions. 53 They strictly interpreted the law within the political and legal contexts of its creation, guided by the principle that, in the words of historian Paul Jones, 'as the Parliament had particular intentions in mind when framing legislation, the Court should not adopt interpretations … which would clearly make an absurdity of these intentions'. 55 The hearing continued for three days, and the judgement was finally delivered on 8 October. Each justice gave a separate ruling and, although not unanimous in their reasoning, they agreed that the appeal should be dismissed. The order of the Police Magistrate was upheld and the High Court declared that Minahan was not a prohibited immigrant. He was free to remain in Australia.
The High Court justices saw there were two parts to the case. The first, whether Minahan could be called an immigrant under the Immigration Restriction Act, consumed most of the justices' attention as they were keen to set their opinions down on record. The second, which in the words of Griffith was of 'comparatively little importance', was whether Minahan had actually failed the Dictation Test as set out in the Act. Certainly, he had not written the passage as was required of him under the Act, but had Customs Officer Hugh Mercer actually applied the test properly? 56 On the question of whether Minahan was an immigrant, Chief Justice Samuel Griffith first considered the meaning of the term. Counsel for the Commonwealth had put it that within section 51 of the Constitution, immigration referred to every person entering Australia, an argument rejected by Griffith, who stated that it meant more than 'mere physical entry into the Commonwealth'. There was no doubt that Minahan had entered the Commonwealth, and that he had come from China, but did the facts of the case support the argument that he was an 'immigrant'? The Police Magistrate had presumed that Minahan's parents were married and that he was legitimate, but Griffith made no such presumption: 'Having regard to the conditions in Victoria in 1876, and to the relations between Chinese and European women at that time, I think that there is not even a prima facie probability of a legal marriage'. 57 This was further supported by the fact that Minahan's birth was registered without providing his father's name. Griffith thus reasoned that at birth Minahan had acquired both British nationality and his mother's domicile of Victoria, and that in the intervening years he had never voluntarily chosen a different domicile. If Minahan's birth had been legitimate, it could perhaps have been reasoned that his domicile, or even nationality, followed that of his father when they had gone to live in China. Griffith felt that the immigration question could not be determined by 'the mere application of the rules of either nationality or of domicil [sic]'. There was something more at play, for the concepts of nationality and domicile were both founded on an elementary part of the concept of human society, namely, the division of human beings into communities. From this it follows that every person becomes at birth a member of the community into which he is born, and is entitled to remain in it until excluded by some competent authority.
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Minahan was entitled 'by the circumstances of his birth' to regard Victoria as his home. For Griffith, Minahan was not an immigrant, but had retained his membership of the Australian community.
Like Griffith, Barton accepted the evidence presented to the Police Magistrate. Creswell had the opportunity to observe the demeanour of those who gave evidence, and had 'an experience in weighing the evidence of Chinese which is denied to those who merely read their written or printed depositions'. The magistrate had 'not been able to detect … a tissue of fabrications woven by conspiracy; he believes its truth, and says so'. Barton also questioned the magistrate's presumption of Minahan's legitimacy and doubted that his parents had married, for there was 'nothing to show that their relations differed from those which have been so common between Chinese and European women'. He arrived at the same conclusion as Griffith, too, that Minahan's domicile of origin was the same as his mother's and, as he had not voluntarily chosen any other, so it remained. The question of 'home' was, for Barton, also relevant. He concluded that Minahan had not made China his home. Victoria was his old home. His return to it was the fulfilment of an oft-expressed desire and intention. Was his return a home-coming? I cannot refuse to say that it was. When he was taken away in 1882 he was a member of this community, and here lay his home. He did not make himself a fresh one in another community. He is entitled to this one. 59 For Barton, Minahan could not be considered an immigrant.
O'Connor saw that there were two parts to the question of whether Minahan was an immigrant: what was the definition of 'immigrant' in section 3 of the Act, and had the evidence established that he was an immigrant within that definition? After consulting four dictionaries as to the common meaning of 'immigration', and considering case law on questions of domicile and nationality, O'Connor concluded that 'a person cannot be an immigrant into the country which is his home'. But was Australia Minahan's home? The critical point for O'Connor in coming to the conclusion that it indeed was, was once again the circumstances of Minahan's birth. As the illegitimate Victorian-born son of a British-subject mother, O'Connor found that Minahan was not an immigrant.
For Isaacs, 'immigration' connoted two facts -that there was entry into the Commonwealth and that the person entering was not, at that moment, one of the people of the Commonwealth. If a person could not demonstrate that they were 'a portion of the people of the Commonwealth, as an ordinary reasonable person would understand the matter', he was an immigrant. If he then failed the Dictation Test, he was a prohibited immigrant. Isaacs saw that while in China, Minahan had not prepared himself 'in the smallest degree for life in the country, he now would have us believe, he unceasingly treasured in his heart for 26 years as his real and unabandoned home'. While in China, Isaacs stated, 'He was in language, education, ideas, and probably religious faith, entirely at one with the people around him; every day found him closer to them, and farther from the people of Australia'. 60 In a sense, then, he was not 'transnational' enough. Isaacs concluded that Minahan was not one of the people of the Commonwealth; he had not retained Australia as his permanent home, becoming instead identified with the people of China and the locality where he had lived for so long. He was therefore an immigrant.
In the final decision, Higgins set himself the following question to answer: 'Was the respondent's residence or habitat in China before he left China to come to Australia?' If so, he was an immigrant. Higgins distinguished the idea of residence from the legal constructs of domicile and nationality, stressing that the words of the Act should be interpreted by their ordinary meaning. Higgins saw that Minahan's residence or his home, in the ordinary sense of the word, over the previous decade and a half (since his father's death) had been in China. Being born in Australia did not change that, nor did it mean that the Act could not apply to him, hence Higgins found that Minahan was an immigrant.
Three of the five justices -Griffith, Barton and O'Connor -therefore agreed that Minahan was not an immigrant under the Immigration Restriction Act. Griffith and Barton did not express an opinion on the further question before them, of whether 59 Ibid. 60 Ibid.
the Dictation Test had been applied properly. For Isaacs and Higgins, however, who found that Minahan was an immigrant, it was only on this second point of the case that they found grounds to dismiss the appeal. Together with O'Connor, they found that Customs Officer Hugh Mercer had not given the Dictation Test to Minahan in accordance with what was required under the Act, and therefore that Minahan could not be a prohibited immigrant. The appeal was already overturned on the question of whether Minahan was an immigrant or not, but Mercer's procedural mishandling was not to be viewed as an insignificant matter. A circular issued to Customs officers in April 1909 admonished them to carefully note the justices' findings and 'act strictly in accordance with the requirements of the Act'.
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It is unclear exactly what James Minahan was doing during the months it took for his case to be heard before the High Court, but he certainly remained in Melbourne, presumably living at Sun Nam Hie in Little Bourke Street. After his testimony before the Court of Petty Sessions at the end of March 1908, the only record of his doings is in the bill of costs prepared by his solicitor, which notes that Minahan and an interpreter met with Croft on two occasions in May. Minahan was awarded costs by the High Court -the legal fees for his appeal amounted to £125 6s, and he was also entitled to £10 10s awarded in the lower court hearing, coming to a total of £135 16s. With the payment of these costs and some administrative tidying up, the case of Potter v. Minahan ended. So, it would seem, does any trace of James Minahan. He was free to remain in Australia, but despite extensive searching, in the archives and on the ground in Australia and Sunwui, I have not yet ascertained if Minahan stayed in the country of his birth or returned to China once again.
Conclusion
Armed with his birth certificate and secure in the knowledge that he had both friends and financial resources in Victoria, James Minahan could hardly have imagined that his return to Australia would proceed as it did. In his court testimony he said that he had 'always wanted to return to Australia' and that his father had told him this was possible; indeed, it should have been his right as a British subject born in the colony of Victoria. However, over the years of Minahan's absence, a time when the Australian colonies were moving towards Federation, the politics of the white nation had come into being and there were new laws, policies and administrative hurdles to leap. Being born in Australia was not enough to guarantee a right of return if you were 'Chinese'.
The transnational lives of Chinese Australians like James Minahan, his father and their fellow Shek Quey Lee villagers challenged the limits of belonging in White Australia. Over half a century these men had forged ongoing connections between Sunwui and Victoria, connections that prompted the movement of generation after generation to and fro across increasingly solid colonial, and then national, borders. These men saw that they had a continuing place in Australia -indeed, many had businesses, homes and families there -and at the border and in the courts they vigorously tested decisions of the state that suggested otherwise. The archives are replete with records that document these negotiations; in particular, thousands of official case files, like James Minahan's, through which the manoeuvres of both Chinese Australians and government officials can be traced and analysed.
The story of the Minahan case as I have told it suggests how we might be attentive, in writing legal and administrative histories based on such records, to the effects of law and policy on individual and family lives and, conversely, the effects of individual lives on law and policy. When we look closely, stories like James Minahan's show us the negotiated nature of the Immigration Restriction Act -and, more broadly, the White Australia Policy -revealing its unfolding, living history and its ongoing effects. Such stories also show us Chinese Australians in the making of Australian law. Through their presence and their actions, the boundaries of belonging were defined and refined, in terms of both exclusion and inclusion. Investigating the ways in which Chinese Australians interacted with the law can therefore bring us closer to understanding the complicated meanings of legal, racial and cultural belonging in White Australia.
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